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Caselaw Update
July 9, 2018 – June 18, 2019

ADVANCES

Anderson v. Broward County Sheriff’s Office/Gallagher Basset Services
7/25/18
251 So. 3d 318
The DCA affirmed the JCC’s denial of the Claimant’s request for a $2,000.00 advance. The Claimant
sustained an injury in 2014, missed some time from work, but then returned to full duty. In 2017, she
filed a Motion for and Advance, which the E/C denied. The evidence showed the Claimant was earning
her full base salary, and received overtime pay. There was no evidence of her income being affected
due to the work injury. The Claimant argued she needed the advance to pay for an IME, but this
argument failed. The DCA confirmed their prior rulings that the need for an advance must have some
nexus to address medical or financial needs arising from the work accident. In this case, there is no
evidence of a nexus between the Claimant’s financial need for an advance and the work accident.

ATTENDANT CARE

United States Fire Insurance Company and Oxford Shops of South Florida v. Hackett
(also summarized under Remedial Treatment)
12/14/18
260 So. 3d 532
The Claimant sustained a low back injury in 1985, and had ceased treatment with the authorized
providers, but continued to receive attendant care. Upon determining that the Claimant was not being
provided 24-hour attendant care, as the E/C was paying to the Claimant’s family members, the E/C
petitioned for modification of the attendant care order and sought an IME to establish the Claimant’ s
need for attendant care. The JCC denied the Petition for Modification as there was no evidence estab-
lishing a change in condition. The Court reversed this finding stating that the Petition for Modification
was appropriate, based upon an alleged change in the Claimant’s medical condition, and the case was
remanded for further proceedings.

As for the IME request, the JCC denied the IME, noting no jurisdiction to compel the IME. The Court
reversed this finding as well, citing to the plain language of 440.13(1)(i), which allows for an IME to
assist in resolution of a dispute under Chapter 440. The Court stated that the E/C’s filing of the Petition
for Modification created a dispute concerning medical benefits, and the JCC had jurisdiction to com-
pel the IME.
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ATTORNEY FEES

Telfer, Faherty & Anderson, PLLC v. Caplick, Southeastern Grocers/Sedgwick (also summarized
under Jurisdiction)
5/16/19
44 FLW D1305
Claimant hired Appellant law firm to represent her, and was assigned to an attorney within the firm.
When her assigned attorney left the firm, Claimant followed the attorney to the new firm. Subsequently,
the claim settled. Appellant law firm sought a charging lien from the settlement proceeds, arguing that
it was entitled to 91% of the attorney’s fees proceeds, and the attorney and new firm were entitled to
9% based on the attorney’s equity ownership interest with Appellant firm. In the alternative, Appellant
law firm requested an allocation of fees based on quantum meruit. Claimant’s attorney argued a
quantum meruit allocation was appropriate, as there was no agreement regarding splitting fees based
on any equity partnership agreement. The JCC allocated the fee on a quantum meruit basis, awarding
90% to the attorney and new firm, and the remaining 10% to Appellant law firm.

The DCA affirmed the award finding the JCC acted within his jurisdictional authority to resolve the
attorney fee dispute, and competent, substantial evidence supported the resolution. The DCA further
noted that if there was an agreement between Claimant attorney and Appellant law firm, that claim is
outside the jurisdiction of the JCC, as it would need to be addressed by circuit court.

COMPENSABILITY

Rente v. Orange County BOCC/CCMSI (also summarized under Evidence)
2/11/19
263 So. 3d 294
The Claimant sustained a low back injury, and gave misleading information regarding any prior low
back problems. The E/C accepted compensability of the Claimant’s condition, but then determined he
had prior low back problems that were contributing to his current condition. The E/C denied the
claim, and the Claimant argued at trial that the E/C was barred from denying based on major contrib-
uting cause because the claim was denied after the 120-day period expired. The JCC agreed with the
E/C, and denied all claims. The DCA reversed and remanded stating that a determine needs to be
made as to when the E/C had material knowledge that causation of the Claimant’s condition was at
issue, which would have triggered their duty to investigate same under 440.20(4). This would have
started the 120-day period, and the JCC needed to determine if the claim was denied in a timely
manner.

The DCA also addressed the JCC’s exclusion of medical testimony from the Claimant’s unauthorized
chiropractor, citing 440.13(5)(c), which allows for unauthorized physicians to provide fact based
testimony only. The DCA opined that the doctor’s testimony should not have been excluded because it
was fact based testimony with no opinions provided.
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Sedgwick CMS/The Hartford v. Valcourt-Williams
4/5/19
44 FLW D906
The DCA reversed the JCC’s finding of a compensable claim in this fact specific claim. The Claimant
worked from her home, and during working hours, while downstairs getting coffee in her kitchen,
she tripped over one of her dogs, sustaining injuries. The DCA analyzed the JCC’s application of the
law to the facts, focusing on whether the injury was arising out of the employment. Stating that a
claimant cannot prevail on compensability unless there is an occupational cause, or risk nonexistent
in the claimant’s “non-employment life,” the DCA found that the causes of the accident were features
in the claimant’s non-employment life, specifically her kitchen, reaching for coffee, and her dog. The
DCA noted that work-at-home accidents can be compensable, but there must be a showing that the
employment exposed the claimant to conditions that would contributing to the risk of injury. In this
case, the employment did not contribute to the risk that the Claimant would trip over her dog while
getting coffee in her kitchen.

Prada USA/Travelers v. Young
5/2/19
44 FLW D1173
The DCA affirmed the JCC’s ruling that the 120-day rule prevented the E/C from denying compensabil-
ity of the lumbar spine after providing treatment for same for over 10 years and stipulating to com-
pensability in a prior Pre-Trial Stipulation. The Claimant filed a Petition requesting an evaluation and
treatment for his lumbar spine, which was denied by the E/C on the basis that the claim was barred by
res judicata because the issue of lumbar spine compensability was ripe at the time of a 2015 Final
Hearing. The JCC disagreed with the res judicata argument, stating that the dispute ripe in 2015 was
for specific treatment for the lumbar spine, not a broad require for an evaluation and treatment for
the lumbar spine. The JCC also found the E/C was precluded from denying compensability of the
lumbar spine under the 120-day rule because they had accepted the condition as compensable, and
there is no evidence of a break in the causal chain to support a denial of the condition. The DCA
found the 120-day finding to be correct, and did not address the res judicata issue.

CONSTITUTIONALITY

Abreu v. Riverland Elementary/Broward County School Board (also summarized under Remedial
Treatment)
6/18/19
44 FLW D1548
Due to a conflict between the Claimant’s IME and the authorized treating physician regarding the
authorization of shoulder surgery, an EMA was appointed by the JCC. The EMA determined that
surgery was not warranted. The Claimant argued the EMA opinion was not supported by competent,
substantial evidence, but this argument was rejected by the JCC, and the benefit was denied. Notably,
neither party took the EMA’s deposition. The Claimant appealed the decision arguing that the EMA
statute creating a presumption of correctness was unconstitutional, as it violated the separation of
powers, equal protection, and due process guarantees. In addressing each of these arguments, the
DCA found that the EMA statute did not infringe on the separation of powers, as the Supreme Court
had previously stated that they had no jurisdiction to adopt rules of workers’ compensation proce-
dure. Additionally, the legislature’s ability observes the procedures in workers’ compensation, allow-
ing oversight of the executive branch’s ability to adjudicate claims. The Claimant’s equal protection
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rights are not violated because the statute applies equally to Claimants and Employer/Carriers. The
Claimant’s procedural due process is not violated because despite the presumption of correctness
afforded to the EMA, the Claimant had the ability to present evidence to rebut the presumption, and
she was given an opportunity to be heard.

The DCA affirmed the JCC’s denial of surgery, finding that the JCC acted within her discretion in afford-
ing the EMA the presumption of correctness.

COVERAGE

Normandy Insurance Company v. Sorto, Jimerico Construction, Inc./Amerisure
10/31/18
43 FLW D2452
Following the Claimant’s accident, on the same day, the Employer (J.A.M. Construction) obtained
workers’ compensation coverage with Normandy. The Claimant’s accident was not disclosed in the
paperwork, but later filed after the coverage was in place. When Normandy learned that the accident
happened earlier in the day, before the coverage was obtained, they denied the claim. The Claimant
then sought benefits from Jimerico, the general contractor, and their workers’ compensation carrier,
Amerisure. Both Carriers filed rival Motions for Summary Final Order, and the JCC found that the
J.A.M’s policy was in place effective 12:01am on the day of the accident; therefore, Normandy is
responsible. The DCA reversed the ruling stating that Florida law precludes an insurer from being
responsible for undisclosed losses, and essentially, the carrier for the general contractor should
apply coverage to the claim.

EVIDENCE

Crown Diversified Industries Corp./Liberty Mutual v. Prendiville
12/10/18
263 So. 3d 103
The Court reversed and remanded the award of benefits to the Claimant following an alleged expo-
sure to mold, finding the JCC relied on IME testimony that was not competent evidence. The Claimant’s
IME was a family physician with no expertise in mold exposure, infectious disease, or the like. The
opinions he provided regarding the Claimant’s illness were based on a discussion he had with an-
other physician and medical records from an unrelated patient. The Court found that the JCC erred by
admitting the evidence of the IME physician because the testimony was based on “improper bolster-
ing and lacked a sufficient factual foundation.” The testimony also failed to establish occupational
causation with no facts or data to show an occupational cause of the Claimant’s alleged disease.

Hansen and Adkins Auto Transport/Gallagher Bassett v. Martin
12/10/18
259 So. 3d 994
The Court reversed the award of a retroactive surgery authorization from an unauthorized provider,
finding the JCC relied on inadmissible medical testimony. The Claimant petitioned for a multi-level
cervical spine surgery, as recommended by the authorized physician, but found unrelated to the
work accident by the E/C’s IME physician. Prior to the Final Hearing, the Claimant underwent a differ-
ent, less intrusive surgical procedure to the cervical spine with an unauthorized physician. The
Petition was amended to include the less invasive surgical procedure. The JCC found the Claimant
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utilized the self-help provision of 440.13(2)(c) in undergoing surgery, and that the E/C wrongly
denied the fusion surgery. He further found that the testimony of the unauthorized provider estab-
lished the procedure was reasonable and medically necessary. The DCA reversed and found that the
Claimant failed to show that the procedure he underwent was compensable, reasonable and medi-
cally necessary, as there was no admissible medical evidence establishing same. The authorized
treating physician and the E/C’s IME did not testify as to medically necessity of the less invasive proce-
dure. The JCC’s ruling was based on the inadmissible medical testimony of an unauthorized doctor,
whose opinions could not be admissible unless it was established that the care provided was com-
pensable and medically necessary.

Falk v. Harris Corporation/Liberty
4/11/19
44 FLW D956
The JCC denied the Claimant’s claim for PTD and impairment benefits based upon the opinion of the
EMA. The evidence showed that the EMA deferred his opinion to the opinion of one of the other
physicians in the case. The JCC applied the EMA presumption of correctness to the EMA’s decision to
defer his opinion to another doctor. The DCA reversed, stating that when an EMA offers no indepen-
dent opinion, but only a blanket deference, the JCC should have stricken the EMA physician and
appointed another.

Izaguirre v. Beach Walk Resort/Travelers
5/16/19
44 FLW D1306
Where Claimant failed to notify the E/C of their IME within 15 days of the examination, as required by
440.13(5)(a), the JCC was correct in striking the IME report. The Claimant argued that the language
of 440.13(5)(a), specifically failure to timely provide notification of the IME shall preclude use of the
findings, is a directory provision, not mandatory. The DCA stated that exclusion of the IME was man-
datory, per statute.

HEART/HYPERTENSION INJURIES

St. Lucie FCRD/PGCS v. FMIT
12/10/18
259 So. 3d 992
The Court affirmed the denial of FMIT’s motion for indemnification/contribution on the basis of City of
Clearwater v. Carpentieri, 659 So. 2d 357 (Fla. 1st DCA 1995). FMIT was the former workers’ com-
pensation carrier, while PGCS is the current carrier. The Claimant had a compensable presumption
claim from a cardiac condition in 2015. In 2016, he had a second cardiac event, which PGCS ulti-
mately denied because the Claimant was not on “active duty status” at the time of the second event.
The JCC found, and the Court agreed, that under Carpentieri, the Claimant was still a firefighter on the
date of his second cardiac event, even though he was out on leave in anticipation of retirement and
had previously applied for retirement.
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JURISDICTION

Marraffino v. Stericycle/Sedgwick
11/30/18
260 So. 3d 1115
The JCC declined to rule on the Claimant’s claim for TPD benefits based on a lack of jurisdiction
because there was a pending appeal concerning an open-ended time period of TPD benefits. The
DCA found the JCC had jurisdiction to address a portion of the TPD benefits at issue, specifically those
petitioned for from the date of the Order on appeal and the present time, as evidence could show
entitlement to same.

Telfer, Faherty & Anderson, PLLC v. Caplick, Southeastern Grocers/Sedgwick (also summarized
under Attorney Fees)
5/16/19
44 FLW D1305
Claimant hired Appellant law firm to represent her, and was assigned to an attorney within the firm.
When her assigned attorney left the firm, Claimant followed the attorney to the new firm. Subsequently,
the claim settled. Appellant law firm sought a charging lien from the settlement proceeds, arguing that
it was entitled to 91% of the attorney’s fees proceeds, and the attorney and new firm were entitled to
9% based on the attorney’s equity ownership interest with Appellant firm. In the alternative, Appellant
law firm requested an allocation of fees based on quantum meruit. Claimant’s attorney argued a
quantum meruit allocation was appropriate, as there was no agreement regarding splitting fees based
on any equity partnership agreement. The JCC allocated the fee on a quantum meruit basis, awarding
90% to the attorney and new firm, and the remaining 10% to Appellant law firm.

The DCA affirmed the award finding the JCC acted within his jurisdictional authority to resolve the
attorney fee dispute, and competent, substantial evidence supported the resolution. The DCA further
noted that if there was an agreement between Claimant attorney and Appellant law firm, that claim is
outside the jurisdiction of the JCC, as it would need to go before a circuit court.

MENTAL OR NERVOUS INJURIES

Kneer v. Lincare/Travelers Insurance
4/3/19
44 FLW D879
The Claimant challenged the constitutionality of 440.093(3), arguing the six-month limitation on
temporary partial disability benefits for mental injuries once physical MMI is reached violates his
access to courts, due process and equal protection. The Claimant sustained a back injury, and was
placed at MMI with a permanent impairment rating and physical restrictions. Approximately eighteen
months later, he sought psychological treatment for depression due to the back injury. The E/C
authorized treatment, and the Claimant then filed a Petition seeking TPD benefits. The E/C denied
same, pursuant to 440.093(3), and the JCC agreed, denying entitlement to TPD benefits. The DCA
affirmed the denial of TPD benefits stating 440.093(3) creates no constitutional issue. Per the DCA,
the Claimant missed his “window” of time to receive TPD benefits for a psychiatric injury. Further-
more, the Claimant presented no evidence of work restrictions related to his psychiatric injury.
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PROCEDURE

Howard v. City of Tallahassee
10/15/18
257 So. 3d 568
Where the parties stipulated in the Pre-Trial Stipulation that same could be amended up to 30 days
before the Final Hearing, and Claimant asserted an affirmative defense of 120-day waiver after filing
the Pre-Trial Stipulation, but more than 30 days before the Final Hearing, the DCA found the JCC was
incorrect in striking the defense. The DCA found the parties’ stipulation in the Pre-Trial Stipulation
superseded Rule 60Q-6.113(2)(a) and (6).

Randstad North America/ESIS v. Barr
4/3/19
44 FLW D878
The E/C’s Petition for Writ of Certiorari seeking to quash part of an order appointing an EMA was
denied, as the E/C failed to establish the required irreparable harm. The E/C argued that they were
prejudiced by the JCC allowing medical records from a non-authorized physician to be provided to
the EMA. The DCA found that the E/C’s argument of irreparable harm was speculation.

REMEDIAL TREATMENT

Altemar v. Lifespace Communities/Sentry Claims Services & Sentry Casualty Company
7/9/18
249 So. 3d 1319
In a multi-issue appeal, the DCA addressed only the claim for attendant care. The DCA found that
there was no significant disagreement between the medical providers to require an EMA opinion be
rendered, and the JCC erred in giving the EMA’s opinion the presumption of correctness. While it was
appropriate for the JCC to consider the EMA’s opinion, it should have been treated as any other
expert opinion.

United States Fire Insurance Company and Oxford Shops of South Florida v. Hackett (also Summa-
rized under Attendant Care)
12/14/18
260 So. 3d 532
The Claimant sustained a low back injury in 1985, and had ceased treatment with the authorized
providers, but continued to receive attendant care. Upon determining that the Claimant was not being
provided 24-hour attendant care, as the E/C was paying to the Claimant’ s family members, the E/C
petitioned for modification of the attendant care order and sought an IME to establish the Claimant’ s
need for attendant care. The JCC denied the Petition for Modification as there was no evidence estab-
lishing a change in condition. The Court reversed this finding stating that the Petition for Modification
was appropriate, based upon an alleged change in the Claimant’ s medical condition, and the case
was remanded for further proceedings.

As for the IME request, the JCC denied the IME, noting no jurisdiction to compel the IME. The Court
reversed this finding as well, citing to the plain language of 440.13(1)(i), which allows for an IME to
assist in resolution of a dispute under Chapter 440. The Court stated that the E/C’s filing of the Petition
for Modification created a dispute concerning medical benefits, and the JCC had jurisdiction to com-
pel the IME.
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Marine Max, Inc./Seabright Insurance v. Blair
3/7/19
44 FLW D653
The DCA affirmed the continued authorization of the Claimant’s doctor, but reversed the JCC’s order
directing the E/C to pay the doctor. The Claimant treated with the authorized doctor, Dr. Yunis, for
over 5 years, when the doctor switched practices. His new practice required payments for medical
services above the statutory rates, as well as advance payment of said amounts. The E/C found the
terms unacceptable, and after failed negotiations with the doctor, the E/C authorized a new physician
for the Claimant. A Petition was then filed for re-authorization of Dr. Yunis. The DCA found the JCC was
correct in ordering continued authorization of Dr. Yunis due to the need for care continuing to be
reasonable and medically necessary, and there was no valid reason to deauthorize the doctor. How-
ever, they reversed the order that the E/C pay the doctor at his rates, stating that the JCC had no
jurisdiction over payment of medical bills. The DCA further stated that no one can force Dr. Yunis to
treat the Claimant, if the doctor continues to refuse to provide treatment within the statutory compen-
sation limits and the E/C remain unwilling to pay above these statutory limitations.

Meehan v. Orange County Data & Appraisals/Johns Eastern
3/20/19
44 FLW D733
Following a work-related exposure and related illness in 1997, the parties entered into a stipulation
where the E/C accepted compensability of the “building related illness associated with indoor air
quality problems.” In 2015, the E/C denied further care based on a peer review report finding the
work exposure was no longer the major contributing cause of the need for treatment. The Claimant
sought continued compensability and medical care, and the JCC denied the claims. The DCA reversed
and remanded finding that because compensability of the “building related illness” was established
per the 1997 stipulation, the E/C had the burden of establishing a break in the chain or causation or
evidence to support such break. In reviewing the evidence, the DCA found that the E/C failed to meet
this burden because the competent substantial evidence did not establish the major contributing
cause of the need for treatment of the “building related illness” was no longer the work accident.

De La Rosa v. Cheney Brothers, Inc./Clarendon National
4/9/19
44 FLW D921
The JCC denied the Claimant’s claim for authorization of a physician to provide treatment for the 2002
neck injury, finding the major contributing cause was no longer the accident, but the Claimant’s
degenerative condition. The DCA affirmed the ruling with no discussion of the issues.

Lafleur v. Arbor Holding Company (d/b/a Barrington Terrace of Fort Myers)/United Wisconsin
6/12/19
44 FLW D1540
The DCA reversed and remanded the JCC’s denial of the Claimant’s request for a one-time change in
physician as there was insufficient evidence to show is complied with Myers v. Pasco County School
Board. There was insufficient evidence to show that the E/C’s authorization of an anesthesiologist
satisfied 440.13(2)(f), requiring a physician within the same specialty be awarded. In this case, the
specialties were pain management versus physical medicine and rehabilitation. Per Myers, a physi-
cian providing similar services in a different specialty does not qualify as a doctor within the same
specialty.
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Abreu v. Riverland Elementary/Broward County School Board (also summarized under Constitution-
ality)
6/18/19
44 FLW D1548
Due to a conflict between the Claimant’s IME and the authorized treating physician regarding the
authorization of shoulder surgery, an EMA was appointed by the JCC. The EMA determined that
surgery was not warranted. The Claimant argued the EMA opinion was not supported by competent,
substantial evidence, but this argument was rejected by the JCC, and the benefit was denied. Notably,
neither party took the EMA’s deposition. The Claimant appealed the decision arguing that the EMA
statute creating a presumption of correctness was unconstitutional, as it violated the separation of
powers, equal protection, and due process guarantees. In addressing each of these arguments, the
DCA found that the EMA statute did not infringe on the separation of powers, as the Supreme Court
had previously stated that they had no jurisdiction to adopt rules of workers’ compensation proce-
dure. Additionally, the legislature’s ability observes the procedures in workers’ compensation, allow-
ing oversight of the executive branch’s ability to adjudicate claims. The Claimant’s equal protection
rights are not violated because the statute applies equally to Claimants and Employer/Carriers. The
Claimant’s procedural due process is not violated because despite the presumption of correctness
afforded to the EMA, the Claimant had the ability to present evidence to rebut the presumption, and
she was given an opportunity to be heard.

The DCA affirmed the JCC’s denial of surgery, finding that the JCC acted within her discretion in afford-
ing the EMA the presumption of correctness.

REVIEW

Napoli v. Bureau of State Employee’s WC Claims/Division of Risk Management
11/30/18
260 So. 3d 449
The DCA affirmed the denial of the Claimant’s Motion to Enforce the Mediation Agreement, finding
there was no meeting of the minds, due to ambiguity in the written agreement. The JCC correctly
admitted parole evidence to attempt to resolve the ambiguity, but ultimately could not resolve same,
thereby resulting in the denial of the Motion.

TEMPORARY DISABILITY BENEFITS

Employbridge/Gallagher Bassett v. Rodriguez
9/7/18
255 So. 3d 453
The DCA reversed an award of TPD benefits, finding there was no justification for the Claimant’s
refusal of an offer of employment by her employer. The concurring opinions detailed the specific
facts in the case, namely the Claimant’s various reasons for refusing the employer’s job offer. These
included an unreasonable commute to the job location, the Claimant’s family having only one vehicle,
and the fact that the Claimant was a Spanish speaker.
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Payne v. Allstaff Inc./Summit
3/13/19
44 FLW D710
The DCA affirmed the denial of TPD benefits. The DCA found the E/C accepted compensability of the
claim under the 120-day pay and investigate provision, and owed some additional TPD benefits to the
Claimant, prior to her being placed at MMI and the claim being denied. However, the DCA found that
the Claimant failed to show that the work accident resulted in a reduction of her wages to below 80%
of her pre-injury AWW. As there was no testimony presented to establish her post-injury wages, the
Claimant could not demonstrate the wage reduction, and no TPD benefits are owed.

Kneer v. Lincare/Travelers (also summarized under Mental or Nervous Injuries)
4/3/19
44 FLW D879
The Claimant challenged the constitutionality of 440.093(3), arguing the six-month limitation on
temporary partial disability benefits for mental injuries once physical MMI is reached violates his
access to courts, due process and equal protection. The Claimant sustained a back injury, and was
placed at MMI with a permanent impairment rating and physical restrictions. Approximately eighteen
months later, he sought psychological treatment for depression due to the back injury. The E/C
authorized treatment, and the Claimant then filed a Petition seeking TPD benefits. The E/C denied
same, pursuant to 440.093(3), and the JCC agreed, denying entitlement to TPD benefits. The DCA
affirmed the denial of TPD benefits stating 440.093(3) creates no constitutional issue. Per the DCA,
the Claimant missed his “window” of time to receive TPD benefits for a psychiatric injury. Further-
more, the Claimant presented no evidence of work restrictions related to his psychiatric injury.

Varricchio v. St. Lucie County Clerk of Courts/Ascension Insurance
4/29/19
44 FLW D1117
The DCA affirmed the JCC’s denial of temporary indemnity benefits, finding the Claimant was at MMI
for the claimed time period. The testimony of the authorized provider showed that the Claimant was at
MMI 2 weeks after undergoing a lumbar rhizotomy, even though the doctor did not see the Claimant
on the date of MMI. According to the DCA, the only medical evidence before the JCC supported the
JCC’s finding of MMI and the date of MMI, as well as the fact that the post-MMI care was for palliative
treatment only. Furthermore, the DCA found that the doctrine of equitable estoppel did not bar a
retroactive assignment of MMI under the facts in this case because the Claimant failed to satisfy the
required elements of estoppel.

A side issued argued in this case was that the Claimant’s constitutional right to privacy was violated by
the E/C attorney meeting with the treating physician. The DCA held that there is no legitimate expecta-
tion of privacy, citing their decision in S&A Plumbing v. Kimes, whereby they determined that
440.13(4)(c) does not violate Florida’s constitutional right to privacy. The Claimant argued that
Kimes is superseded by Weaver v. Myers, wherein the Supreme Court held that amendments to the
medical malpractice law that allowed ex parte conferences with medical providers violated the right
to privacy. The DCA found that Kimes is distinguishable because of the nature of the workers’ com-
pensation system, and the physician involved is hired to evaluate the causal connection between the
work performed and the injury. The Claimant demonstrated no violation of her right to privacy that
was real and immediate.
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Addison Drywall/Bridgefield v. Torres/CRB Contractors/Normandy
5/13/19
44 FLW D1274
The DCA affirmed the JCC’s ruling on all counts, but addressed only one issue in this appeal and
cross-appeal. The Claimant filed a cross-appeal for the JCC’s failure to award TTD benefits beyond the
date of the hearing. The DCA stated that there was no need for the JCC to add a definitive date for the
end of TTD benefits, or other language stating benefits should continue for as long as proper. Due to
the self-executing nature of the statute, the E/C is required to continue to provide TTD benefits for so
long as the Claimant remains eligible for same.


